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*During each year and between updates to this book
regulations are subject to creation and modification and
new case law decisions may impact certain information
contained herein. You can find the latest Medicaid news
and information at http://Title19CT.com.
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You Are at War — But You Can Win

The day your spouse required prolonged nursing“home
care you entered a war zone. The federal goveknment and
the State of Connecticut have declared war, on middle
class families that can’t affordsadequate long term care
insurance and need the help that Medicaid can provide.
They have waged thes/ war in%legislative bodies, in
administrative hearings,, in state” and federal courts
throughout the United States==The last major attack was
the DEFICIT REDUCTION ACT OF 2005. Its effects are still
being felt to his day as Connecticut only recently
proposed regulations to implement the DRA. They have
been.successfulin.making it near impossible for spouses to
protect themselves in a situation like yours without a plan.
The soener‘you start the better your chances are, do
nothing and they win.
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mericans are living longer than ever before. At the

turn of the 20th century, the average life

expectancy was about 47 years. As we enter the
21st century, life expectancy has almost doubled. As a
result, we face more challenges and transitions in our lives
than those who came before us.

One of the most difficult transitions people f is the
change from independent living in their o or
apartment to living in a long term care-faci a’ “ [
home.” There are many reason

difficult. One is the loss Of:

person lived fo
other.i

N
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Fortunately, the Medicaid program is there to help. In
fact, Medicaid has become the long term care insurance of
the middle class. But the eligibility to received Medicaid
benefits requires that you pass certain tests on the
amount of income and assets that you have available. The
reason for Medicaid planning is simple...you plan so that if
you need it, you will be eligible to receive Medicaid
benefits.

The DEFICIT REDUCTION ACT OF 2005/(DRA), severely
limited the previously adequate oppertunities for “crisis
planning” (asset protection gplanning“begun when one
spouse has already entered a nursing home). In addition
to prohibiting previously proven strategies, the look-back
period was extended to five years. The message is clear, if
you want to protect yourself you have to start early. You
do still have options,even in a crisis situation; however
they are very few,and nowhere near as effective as early-
bird planning.

In some cases, the DRA has helped families protect even
more ofitheir assets than they would have otherwise. The
reason is simple; those families educated themselves on
the issues and took early action. In fact, one of my clients
completed asset protection of over $900,000 in January of
2008 simply because they began the process sooner rather
than later.
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Exempt Assets and Countable Assets:

What Can You Keep and What is at Risk?

To qualify for Medicaid, you must pass some fairly strict
tests on the amount of assets you can keep.

To understand how Medicaid works, we first need to
review what are known as exempt and non-exempt (or
countable) assets.

Exempt assets are those which Medicaid* will not take into
account (at least initially for the time being). The following
are the primary exempt assets:

e The Home, up~toia certain amount of equity, in
many situations. The *home must be the principal
place of residence and the resident will be required
to show seme*intent to return home” even if this
never actually, takes place.

¢ Household” and personal belongings such as
furniture, appliances, jewelry, and clothing.

e One Car, there may be some limitation on value
depending on your unique situation.

e Burial Plot for you and your spouse.
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e (Cash Value of Life Insurance policies as long as the
face value of all of the policies added together does
not exceed $1,500.00. If it does exceed $1,500.00,
then the cash value in these policies is countable.

e (Cash (i.e., a small checking or savings account) not
to exceed $1,600.00.

All other assets which are not exempt (i.e., not listed
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Do you have the help of someone that has protected
millions of dollars from nursing home costs and knows the
details of the system? It is especially important to seek
the assistance of an experienced Elder Law attorney with
any Medicaid planning because the rules can be very
unforgiving, even if you make an innocent mistake.
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Annuities

Much like irrevocable trusts, annuities are enjoying new
life under the new laws under the DRA. As with all
sophisticated techniques, they must be used precisely in
order to achieve your goal. Any mistake can leave you
with no protection.
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What is the worst that can happen? Well, in recent years
the Connecticut legislature has been building up the
framework for the Attorney General’s office to pursue gifts
that take place during the Medicaid look-back period. The
laws are already in place for the State to bring civil debt
actions against not only the person that makes the gift but
the person who receives the gift as well (C.G.S. 17b-
26l1a(b)). Careless transfers and gifts in an_attempt to
create Medicaid eligibility can now not only, leave you
ineligible for the benefits you need but also owing a debt
to the State of Connecticut. | cannot changethe law, but |
can help you successfully navigate this*and many other
minefields.

Will | Cese My Home?

Many people who apply for Medicaid benefits to pay for
nursing home costs ask this question. For many, the home
constitutes muchser/most of their life savings. Often it is
all a'married'couple has to pass on to their children.
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Joan has heard about Medicaid benefits for nursing
homes, but doesn’t want her mother left destitute in order
for Harold to qualify for them. Joan wants to ensure that
her father’s medical needs are met, but she also wants to
preserve Mildred’s assets.

“Can’t Mom just give her money to me as a gift?” she asks.
“Can’t she give away $12,000 a year? | could tkeep the
money for her so she doesn’t lose it when Dad applies for
Medicaid. “

Joan has confused general estate and tax laws with the
issue of asset transfers and Medicaid eligibility. A “gift” to
a child in this case is actually a transfer, and Medicaid has
very specific rules about transfers;

At the time Harold applies for Medicaid, for gifts made
prior to February 8, 2006, the state will “look back” three
years to seeif any gifts have been made. Gifts made after
February 82006 will be subject to a five year lookback.
The, state'won’t'let you just give away your money or your
property to qualify for Medicaid. Any gifts or transfers for
less than'fair market value that are uncovered in the look-
back period will cause a delay in Harold’s eligibility for
Medicaid.
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Generally, nursing home planning and Medicaid planning
is an aspect of the services provided by Elder Law
attorneys. Consumers must be cautious in choosing a
lawyer and carefully investigate the lawyer’s credentials.

How do you find a law office that has the knowledge and
experience you need? You may want to start with
recommendations from friends who have freceived
professional help with nursing home issues. Whodidthey
use? Were they satisfied with the services theyreceived?
Hospital social workers, Alzheimer and“other support
groups, accountants, and other financial, professionals can
also be good sources of recommendations.

In general, a lawyer who'devotes)a substantial part of his
or her practice to nursing heme planning should have
more knowledge and experience to address the issues

properly.

In thesendy follew your instincts and choose an attorney
who knows this area of the law, who is committed to
helping, others, and who will listen to you and the unique
wants and needs of you and your family.

“The choice of a lawyer is an important decision and
should not be based on advertisements alone.”
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e A case where a child or another family member is
trying to “protect their inheritance” from their
parent’s long term care costs. | help parents that
want to not be impoverished by a spouse’s care
costs or leave something to their children. 1 do not
help people clean out their parent’s accounts.

e Reimbursement actions against the recipients of
gifts. People in those situations really need“a good
Civil defense attorney and a great negotiater more
than an asset protection attorneys” I"do‘represent
parents in these situations if they‘need assistance
to obtain Medicaid benefits.

e Fraud. I do not represent families that want to “get
away with something” or are determined to act
without respect te the law. | help families protect
their rights and property to the full extent of the
law; you need someone else if you want to go
beyond that.

o, “Family Disagreement. | do not represent families
where'not everyone is on-board. Asset protection
for Medicaid is very much a family matter and
disputes between family members can torpedo an
entire case.

Well, Are There Any Cases Left?

Yes there are. Here are some of the typical people | do
help:
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